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October 25, 2018

Via email: elections.sos@oregon.gov
Stephen N. Trout
Director, Elections Division
Oregon Secretary of State
255 Capitol Street NE, Suite 501
Salem, OR 97310-0722
Re:

Complaint -- Keep Portland Affordable PAC
Our File No. 18716

Dear Mr. Trout:
This office represents the Portland Clean Energy Initiative – Measure 26-201. I write to
lodge a formal election law complaint against the anti-Measure 26-201 campaign (“Keep
Portland Affordable PAC”, Committee #19398), its directors (Patrick McCormack and Robert
Short) and its consultants (Quinn Thomas and Rebecca Tweed.) We believe that the “no”
campaign has intentionally misled at least two small business owners to (falsely) claim their
support. They led these individuals – for whom English is a second language – to believe that
they were expressing support for not taxing their groceries and beverages, instead of opposing
Measure 26-201. As discussed below, this conduct violates ORS 251.405, ORS 250.532 and ORS
260.715. We request that your office conduct a thorough investigation and prosecute to the full
extent allowed by law.
1.

Background

Measure 26-201 is a local initiative to raise money through a business tax surcharge on
certain “large retailers” doing business in Portland. Those funds are dedicated to clean energy
projects in Portland and job training, with a particular focus on helping low-income
Portlanders. It has drawn wide support across Portland, from small businesses to communitybased organizations. See, Statements in Support, Multnomah County Voters Pamphlet,
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https://multco.us/file/75625/download; Portland Clean Energy Initiative endorsements,
https://www.portlandcleanenergyinitiative.com/.
As part of their campaign, “Keep Portland Affordable PAC” sought out small business
owners to speak against the measure. This included soliciting written statements that are
undated and do not reference Measure 26-201 (attached). More specifically, the campaign
obtained and submitted a voters’ pamphlet statement from Eva Liu, the owner of Kings Omelet,
and used her image on their website and paid advertising. It also published a statement from
Harry Lal, another person of color working in the restaurant business, purporting to oppose
Measure 26-201, and posted his picture on the website. The problem is that neither of these
individuals actually oppose the Portland Clean Energy Initiative, nor did they authorize the use
of their photos. Rather, according to both Ms. Liu and Mr. Hal, they were led to believe that
they were simply opposing a measure that would tax their food and beverages.
Notably, even though neither is fluent in English, the “no” campaign made no efforts to
ensure that Ms. Liu or Mr. Hal understood the legal documents they were signing. In contrast,
the Portland Clean Energy Campaign used a translator to get a clear account of what happened
and to explain what Measure 26-201 does. After hearing the explanation, both Ms. Liu and Mr.
Hal expressed their support for the measure and unambiguously stated that opponents
described none of Measure 26-201’s specific provisions or provide any other information about
the measure, either verbally or in writing. Ms. Liu was also not told that her statement and
name would be in the voters’ pamphlet. Finally, neither Ms. Lieu nor Mr. Hal understood that
their images would be used in advertising or on the campaign’s website. Simply put, they felt
misled and used.
When my clients learned that the statement attributed to Ms. Liu was inaccurate and
improperly obtained, it assisted Ms. Liu in demanding that her name and the voters’ pamphlet
statement be removed from the “Keep Portland Affordable” website. The “no” campaign has
done so on its website, but not paid advertising. Once it removed Ms. Liu’s statement, the “no”
campaign posted the statement from Mr. Lal. As discussed above, Mr. Lal similarly reports that
he thought he was signing on to oppose a tax on food and beverages. My clients have
demanded that Mr. Lal’s statement and photo be removed from the “Keep Portland
Affordable” website. His picture appears to have been removed, but not his statement.
2.

Violations

The Portland Clean Energy Initiative and its supporters are seasoned political activists.
They are used to a certain degree of hyperbole in campaigns. Thus, although the name of the
“no” campaign appears to be intentionally designed to sow confusion with other measures and
to divert attention away from the substance of Measure 26-201 – reducing Portland’s carbon
footprint in a way that expressly addresses the needs of low income Oregonians by reducing
utility bills, creating jobs, and providing job training in a field that will obviously be growing –
they would not be filing this election law challenge on that basis alone. However, a line is
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crossed when a campaign misleads individuals who do not speak English well into lending
their name to the campaign by failing to accurately describe or identify the measure. That is
what occurred here. Aside from being unethical, it violates the following:
A.

ORS 251.405 (Prohibitions re: names on County Voters’ Pamphlet Statements))

This statute makes it unlawful for any person (including a campaign) to submit a voters’
pamphlet statement that includes the name of an individual where that person has not
consented to the use of his or her name. In this case, Ms. Liu is unsure about what was printed
on the endorsement form when she signed. Regardless, even if the form refers to Measure 26201, she cannot have provided “consent” within the meaning of the statute if she was misled as
to what measure she was supporting and did not understand that her signature meant that her
statement would be published in the voters’ pamphlet. On this point, it is worth noting that
another small business owner, also not fluent in English, was similarly misled. In other words,
the “no” campaign cannot credibly claim that it was “just a misunderstanding.” Both Ms. Liu
and Mr. Hal reported that the proponents provided virtually no information about any aspect
of the actual proposed measure when soliciting their signatures. They did not use a translator.
The only point they wanted to make was that the measure would allow taxes on their groceries
and beverages, which is itself inaccurate (Measure 26-201 exempts food and beverages from the
surcharge). Before using an individual’s name in the voters’ pamphlet, the campaign has an
obligation to make sure that the person truly supports the requested position.
B.

ORS 260.715(1) (False Statement)

This statute provides that a person may not knowingly make a false statement when that
is re quired under the election laws. By submitting a voters’ pamphlet statement for which it
failed to obtain true consent, the campaign violated this provision.
C.

ORS 260.532 (False Publication)

The “Keep Portland Affordable PAC” has knowingly published statements in the voters’
pamphlet and in its advertisements that are false and has continued to do so even after notice of
their falsity. This violates ORS 260.532. My clients will continue to demand that advertisers
and other outlets refuse to publish this false information. They also have the right to bring an
action in circuit court to prove the falsehood and seek damages and attorney fees. ORS
260.532(5) and (6). In the meantime, however, they ask that this allegation be investigated
pursuant to ORS 260.345(1), which authorizes complaints “alleging a violation of any election
law or rule * * * under ORS Chapters 246 to 260.” That is, although the remedies awarded by a
court are the “exclusive remedy” for any violation, that does not strip the Secretary of State of
investigating the allegation itself.

Mr. Stephen Trout
Complaint – Keep Portland Affordable PAC
October 25, 2018
Page 4
3.

Conclusion

Thank you for your consideration of this complaint. It is extremely troubling to me and
my client that the opposition would obtain and publish false statements of support in a cynical
effort to bolster its claim that Measure 26-201 would hurt small businesses and people of color.
Campaigns in Oregon have generally avoided the kind of conduct seen elsewhere that erodes
the public’s confidence in the election system. To keep it that way, it is essential that “Keep
Portland Affordable” campaign be held accountable for its actions.
Sincerely,
Bennett, Hartman, Morris & Kaplan, LLP

Margaret S. Olney
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