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 IN THE UNITED STATES DISTRICT COURT 
 
 FOR THE DISTRICT OF OREGON 
 
 PORTLAND DIVISION 
  
UNITED STATES OF AMERICA 
 
  
 
 vs. 
 
RYAN W. PAYNE, 
 
 
 Defendant. 

 
 

 
 Case No.:  3:16-CR-00051-BR-4 
 
DEFENDANT’S REPLY RE: MOTION 
TO WITHDRAW GUILTY PLEA AND 

PROCEED TO TRIAL BY JURY 
 

(ORAL ARGUMENT REQUESTED) 
 

 
Pursuant to the Court’s Order (ECF, Doc. 1555), defendant Ryan W. Payne, through his 

attorneys, Lisa Hay and Rich Federico, respectfully submits the following Reply in support of his 

Motion to Withdraw Plea of Guilty (Doc. 1421, “Motion” herein).  Mr. Payne requests that the 

Court set a hearing to resolve factual disputes in order to create a clear and complete record 

regarding the matter pending before the Court.  Because of the important rights at stake, Mr. 

Payne does not waive his right to be present at any such hearing, Fed. R. Crim. P. 43(a), but has 
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no objection to the Court holding this matter in abeyance pending resolution of the case in Nevada 

(United States v. Cliven Bundy, et. al., 2:16-cr-00046-GMN-PAL) or an opportune time to 

transport him to Portland.  Holding this motion in abeyance will ensure that Mr. Payne does not 

suffer prejudice from being transported out of the District of Nevada during the pendency of that 

case.  Finally, there are unknown trial milestones and dates in both the Districts of Oregon and 

Nevada that presently render the government’s prejudice argument entirely speculative.   

FACTUAL DISPUTES  

 After reviewing the Government Response (Doc. 1544, “GR” herein), the parties dispute 

numerous relevant facts, including: 

 1. Mr. Payne’s understanding of the legal significance between the plea agreement in 

Oregon and the status of negotiations in Nevada.  Both parties agree that on the date Mr. Payne 

entered a guilty plea in Oregon, the Nevada agreement was only “contemplated” and not a finalized 

deal.  However, Mr. Payne argues that the entire “foundation” (Motion at 2) of the Oregon 

agreement was resolving the cases in both districts, whereas the government puts forward that the 

plea agreement in Oregon was not “contingent upon defendant securing a deal in Nevada.” (GR at 

4.)  Further, Mr. Payne argued that the entire “Statement of Facts” section of the Nevada plea 

offer was left blank on the date in which he entered a guilty plea (Motion at 6, n. 8); the government 

“disputes defendant’s account of his Nevada plea negotiations.” (GR at n.1.) 

 2. Whether the government had produced all discoverable information concerning its 

use of undercover informants to Mr. Payne.  In his motion, Mr. Payne stated that “the government 

had not disclosed the extent of its use, nor the names of the confidential informants employed by 

the government to infiltrate meetings at the Refuge and elsewhere.” (Motion at 8.)  In response, 
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the government stated that “Confidential Human Source information cited in defendant’s Motion 

were produced to defense counsel prior to his guilty plea.” (GR at 3.)   

On May 18, 2016, the government certified in a Joint Status Report to the Court that 

discovery was substantially complete. (Doc 583 at 2.)  In that same Report, the government 

indicated it was reviewing materials related to confidential sources for purposes of disclosure to 

defendants in discovery (Doc. 583 at 3.)  In a letter dated May 20, 2016, sent to the prosecution 

on behalf of all defendants set for trial, the defense specifically requested information regarding 

“Human Sources / Informants / Agents-Provocateurs / Undercover Operations.” (Attachment A.)  

In a Joint Status Report filed June 14, 2016, the defense alerted the Court that information 

regarding informants “has yet to be provided.” (Doc. 699 at 9.)  The government stated that it 

“will produce reports regarding information generated by confidential sources no later than July 

1, 2016.” (Doc. 699 at 9.)  Three days later (and two days following a Status Conference), the 

Court ordered this information be produced. (Doc. 726 at 8.) 

In its Response, the government attached a discovery production letter of July 1, 2016 

(Doc. 1544-2), which presumably is offered to prove that it did put forward all discoverable 

information concerning its use of informants.  However, as of that date, discovery productions 

only named “CHS-01” through “CHS-05” in search warrant affidavits, and no reports received in 

the July 1st production identified a “CHS” by number.  Contrary to the government’s position 

that it had produced all discoverable information regarding informants by the date of the change 

of plea on July 19, 2016, Mr. Payne asserts he was never provided any information concerning: 

the total number of informants used by the government during the protest (revealed at trial to be 

15); the number of informants who were physically at the Refuge during the protest (revealed at 
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trial to be 9); the number of informants who were paid or provided goods and services for their 

undercover operations and the amount they were paid; and/or the names, identifying information, 

and backgrounds of any informants who were “percipient witnesses” to alleged criminal activity.  

An evidentiary hearing is required to determine when government agents were aware of this 

information.  

For example, on the date he entered a guilty plea, it was not disclosed to Mr. Payne that an 

informant named “John Killman” (revealed to be Fabio Minoggio) was “reimbursed” by the 

government to travel to the Refuge and “oversee the shooting range.”  At trial, the government 

proffered a video (Exhibit 73) of persons firing weapons at the Refuge on January 19, 2016, and 

the government’s sponsoring witness for the video named only one person depicted in it – Mr. 

Payne.  Mr. Minoggio, a man “reimbursed” by the FBI, was later called as a witness by the 

defense and admitted he actually led the shooting exercise.1   

c. Whether the Government had produced all discoverable information relevant to 

Mr. Payne’s assessment of the government’s case against him.  In his motion, Mr. Payne 

referenced seven additional volumes of discovery produced after the entry of his guilty plea which 

constituted newly discovered evidence. (Motion at 8.)  The example cited was one video, shown 

to the jury at trial of his seven co-defendants, of a meeting led by Mr. Payne at the Refuge on 

January 7, 2016 (Exhibit 49).  In its Response, the government states that “the video recording 

                                    
1 Failure to disclose payment to an informant constitutes exculpatory evidence under Brady v. 
Maryland, 373 U.S. 83 (1963). See Banks v. Dretke, 540 U.S. 668, 671(2004) (that paid informant 
status of witness is material is “beyond debate”); United States v. Laurins, 660 F. Supp. 1579, 
1584 (N.D. Cal. 1987) (“Brady may require disclosure of the names and addresses of witnesses to 
the crimes charged in the indictment whom the government does not intend to call as witnesses at 
trial.”). 
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… cited in defendant’s Motion [was] produced to defense counsel prior to his guilty plea,” 

referencing the two attachments. (GR at 3.)  Even in this one example a factual dispute exists 

over this assertion, as the defense believes this video (MNWR_0067290) was produced in Volume 

45 on August 5, 2016, or 17 days after the entry of the guilty plea. 

DISCUSSION 

A. The “fair and just” standard must be liberally applied. 

Both parties agree that under Rule 11(d)(2)(B), Mr. Payne bears the burden of 

demonstrating a “fair and just reason” to permit him to withdraw his guilty plea.  Additionally, 

both parties agree that the Ninth Circuit has set forth grounds that may constitute “fair and just” 

reasons for permitting withdrawal of the plea, including “inadequate Rule 11 plea colloquies, 

newly discovered evidence, intervening circumstances, or any other reason for withdrawing the 

plea that did not exist when the defendant entered his plea.” United States v. Ortega-Ascanio, 376 

F.3d 879, 883 (9th Cir. 2004) (citing United States v. Turner, 898 F.2d 705, 713 (9th Cir. 1990)). 

However, the government states “there is a very strong preference to preserve the entry of 

a guilty plea,” (GR at 3) and provides United States v. Hyde, 520 U.S. 670, 676 (1997) as authority 

for this statement.  Yet, Hyde does not pronounce as a matter of law a “very strong preference” 

to preserve guilty pleas.  Rather, Hyde reversed a Ninth Circuit “holding that respondent had an 

absolute right to withdraw his guilty plea before the District Court accepted the plea agreement.”  

Id.  In so doing, the Supreme Court recognized the interplay between guilty pleas and plea 

agreements and required courts to apply the “fair and just reason” standard required under the 

Rule.  

Mr. Payne does not claim an automatic right to withdraw his plea.  He understands that 
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he must demonstrate fair and just reasons for doing so, which he can do.  However, the “fair and 

just” standard he must demonstrate is “generous and must be applied liberally.”  United States v. 

Ensminger, 567 F.3d 587, 590 (9th Cir. 2009).   

B. Newly Discovered Evidence Was Provided After Mr. Payne’s Guilty Plea 

Mr. Payne respectfully requests a hearing to resolve the disputes concerning newly 

discovered evidence.  Again, one example of new evidence is the video of Mr. Payne at the 

Refuge on January 7, 2016, which he did not know existed when he entered his plea.  In its 

Response, the government argues that Mr. Payne “cannot claim that that video evidence is ‘new’ 

since it is a recording of his own statements – something he was well aware of at the time, given 

the charged conspiracy’s active promotion of its various messages.”  (GR at 3.)  

The government’s argument fails to appreciate how the presentation of evidence may 

ultimately persuade the jurors.  The evidence concerning the intent and motives of the persons 

present at the Refuge is the legal element at issue concerning the alleged conspiracy.2  The 

existence of a video that shows Mr. Payne making statements about his motives and intent, filmed 

five days after the protest at the Refuge began, qualitatively changes the presentation of evidence 

in Mr. Payne’s favor.  During the trial of the seven co-defendants, there were many statements 

attributed to Mr. Payne, admitted as statements of a co-conspirator, that the government would 

certainly argue prove his intent to impede.  If, however, Mr. Payne were on trial and were to 

                                    
2 Indeed, one of the jurors from the trial of seven co-defendants stated publicly following the trial 
that the intent element or the objective of the alleged conspiracy was the issue the government 
failed to prove. See Maxine Bernstine, Oregon standoff prosecutors failed to prove ‘intent’ to 
impede federal workers, OREGONLIVE, October 28, 2016 at 8:17AM, available at 
http://www.oregonlive.com/oregon-standoff/2016/10/juror_4_prosecutors_in_oregon.html.  
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testify on his own behalf, he could do so knowing that video evidence of his prior consistent 

statements is available and admissible under Federal Rule of Evidence 801(d)(1)(B) to buttress his 

credibility once it came under attack during government cross-examination, as it certainly would.   

Mr. Payne must only demonstrate that the new evidence “could have at least plausibly 

motivated a reasonable person in [the defendant's] position not to have pled guilty had he known 

about the evidence prior to pleading.” United States v. Garcia, 401 F.3d 1008, 1011-12 (9th Cir. 

2005).  The video is just one example of “newly discovered evidence” which changes the calculus 

of the trial.  The particulars regarding the government’s use of informants, which was critical 

evidence during the trial of seven co-defendants as fertile ground to impeach government witnesses 

and present defense evidence, is another salient example.   

C. Intervening Circumstances in the District of Nevada Provide a Fair and Just 
Reason for the Court to Permit Mr. Payne to Withdraw his Guilty Plea 

 
 The government responds that Mr. Payne’s “Motion hinges primarily on the fact that he 

was unable to secure a plea deal with federal prosecutors in Nevada.” (GR at 4.)  There are factual 

disputes concerning the Nevada case that can only be resolved at a hearing and with the parties 

presenting evidence.  The disputes also include Mr. Payne’s access to Nevada discovery and his 

ability to fully assess that case at the time he entered his guilty plea in Oregon. 

 Additionally, the government claims that Mr. Payne’s “failure to secure a plea deal with 

the Nevada USAO cannot satisfy the fair and just standard for withdrawal.” (GR at 5.)  It was the 

government’s decision to pursue two complex federal prosecutions simultaneously.  At the date 

he entered a plea on July 19, 2016, it was not clear which case Mr. Payne should focus his attention 

on defending: the Oregon trial set to begin in September in which he faced a statutory maximum 

Case 3:16-cr-00051-BR    Document 1569    Filed 11/18/16    Page 7 of 10



 
Page 8 DEFENDANT’S REPLY RE: MOTION TO WITHDRAW GUILTY PLEA AND PROCEED TO 

TRIAL BY JURY 
 United States v. Ryan W. Payne, 3:16-cr-00051-BR-4 

punishment of 11 years imprisonment or the Nevada trial set to begin the following February in 

which his punitive exposure was “massive.” (Motion at 3.)  This applied enormous pressure on 

Mr. Payne to split his focus, a pressure which weighed heavily upon his decision to enter a plea. 

See Ponzi v. Fessenden, 258 U.S. 254, 260 (1922) (“One accused of crime, of course, cannot be in 

two places at the same time. He is entitled to be present at every stage of the trial of himself in 

each jurisdiction with full opportunity for defense.”) 

D. The Rule 11 Plea Colloquy Responses Should be Considered by the Court 
 

 Mr. Payne did not claim his plea colloquy was wholly inadequate as a sole, independent 

basis for the Court to permit withdrawal of his plea (GR at 5.)  Rather, Mr. Payne argues that in 

exercising its discretion, the Court should consider the plea colloquy in the context of what Mr. 

Payne knew on the date he entered a guilty plea and whether Mr. Payne can presently meet his 

burden to demonstrate “fair and just” reasons for withdrawal.   

One example of the colloquy provided in his Motion was that Mr. Payne stated that “I have 

come to understand that folks who were -- who work for the Government, that that Constitution 

ordained, perceived my actions as threatening or intimidating.” (Motion at 9-10.)  On that date, 

Mr. Payne did not have the benefit of the Court’s ruling that the government could not present 

evidence of federal employees’ subjective feelings regarding whether they felt intimidated or 

threatened because this evidence was not relevant. (Doc. 1171 at 3-4.)  It is clear that a plea 

colloquy today would be different than it was on July 19, 2016, which, as a matter of equity, the 

Court should consider. 

Further, Mr. Payne did not claim in his Motion that the acquittal of seven of his co-

defendants undermines his own knowing and intelligent plea. (GR at 5.)  Nor could he have done 
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so because, of course, his Motion was filed before the verdicts were reached in that trial.  

However, as the government acknowledges (GR at 6), the Court has discretion to permit Mr. Payne 

to withdraw his guilty plea based solely upon the fact that his co-defendants were acquitted due to 

lack of sufficient evidence.  United States v. Schwartz, 785 F.2d 673, 678 (9th Cir. 1986).   

E. The Government’s Claim of Prejudice Has Little Relevance and is Speculative 
 

Finally, the government claims that permitting withdrawal will “prejudice the government 

and the administration of justice.” (GR at 6.)  Notably, none of the cases cited by the government 

regarding prejudice to the government are from the Ninth Circuit. (GR at 6.)  In a recent opinion 

explaining what constitutes “fair and just reasons” to permit withdrawal, the Ninth Circuit failed 

to include “prejudice to the government or administration of justice” as a factor for consideration.  

Ortega-Ascanio, 376 F.3d at 883; but cf. United States v. Read, 778 F.2d 1437, 1440 (9th Cir. 

1985) (“The Government is not required to show prejudice when a defendant has shown no 

sufficient grounds for permitting withdrawal of a guilty plea, although such prejudice may be 

considered by the district court in exercising its discretion.”).  Thus, even if the Court decides to 

consider prejudice to the government, it should do so with less weight than the factors more 

recently articulated by the Ninth Circuit. 

Regardless, the government’s claim of prejudice from a possible third trial is entirely 

speculative.  First, the Nevada trial could be continued, rendering Mr. Payne available to be tried 

in Oregon in February 2017.3  Additionally, there may be additional Oregon co-defendants, 

                                    
3 Mr. Payne acknowledges that the prosecution in Nevada recently filed a Motion to sever co-
defendants in that case and to try Mr. Payne in “Tier 1” beginning in February 2017.  The Nevada 
Court has yet to rule on this motion. 
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similarly situated to Mr. Payne, who can demonstrate fair and just reasons to withdraw their guilty 

pleas and would also require a trial which could be held at a date and time set by the Court.4  The 

Court could continue the current trial in Oregon, upon motion of the parties or sua sponte, to allow 

Mr. Payne and others to be available at a later date.  Or, the prosecution may decide not to 

prosecute Mr. Payne and the remaining co-defendants when the alleged leaders have been 

acquitted.  See Joint Status Report (Doc. 1565) at 2 (“The government requests that the issuance 

of summonses be delayed while the government evaluates its position regarding the February 

defendants.”).   

There are simply too many unknown variables for the Court to presently deny Mr. Payne’s 

Motion on the grounds of prejudice to the government and the administration of justice.  The 

government previously argued that the Ninth Circuit should not stay this Court’s transfer order 

because the district court should be given the opportunity to manage the case. See Govt Resp. to 

Emergency Motion, United States v. Ammon Bundy, et. al., No. 16-30080 (9th Cir.) at 4 (“claims 

of prejudice are purely speculative; more fatally, however, they are premised on an unreasonable 

assumption that the district judges in Oregon and Nevada are incapable of fashioning case 

management procedures that will adequately protect defendants’ interests.”)  Mr. Payne now puts 

the same faith in the district courts in Oregon and Nevada to do the same. 

Respectfully submitted this 18th day of November, 2016. 

      
Rich Federico, Assistant Federal Public Defender 

                                    
4 Co-defendant Mr. Flores already filed a Motion to Withdraw, which was subsequently stayed by 
the Court upon his unopposed Motion (Doc. 1563).  
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